UNI TED STATES DI STRI CT COURT
DI STRI CT OF MAI NE

ALBEN E LAFERRI ERE,
Plaintiff

y Cvil No. 95-58-P-C

JOSEPH D. LEHVAN, et al,

Def endant s

GENE CARTER, District Judge

MEMORANDUM OF DECI SI ON ON
PLAI NTI FF' S PETI TI ON FOR ATTORNEYS FEES

Before the Court for action at this time is Plaintiff's
Petition for Attorneys' Fees (Docket No. 67) by which Plaintiff
seeks an award of counsel fees of Twel ve Thousand Ei ght Hundred
Ei ghty-Three Dollars and Thirty-Seven Cents ($12,883.37) and
costs of One Thousand Four Hundred Ei ght Dollars and Thirty-Seven
Cents ($1,408.37) pursuant to 42 United States Code section 12133
and 29 United States Code section 794a.

In response to the Petition, see Docket No. 70, Defendants
assert that Plaintiff was not "a prevailing party” in the
underlying litigation. Defendants point out that Plaintiff
voluntarily dism ssed his clains for library inaccessibility,
deprivation of recreational facilities, and of the nedical
necessity for an electric bed. Only Plaintiff's claimin respect

to the all eged i nadequacy of bathroomfacilities was not



dism ssed by Plaintiff. This latter claimwas di snm ssed as noot

by the Court after Defendants had inpl enented responses to
Plaintiff's living arrangenents that sufficiently addressed that
claim

This Court FINDS, however, that these nodifications were
causally precipitated by the pending litigation, with the subject
claimextant and viable, and in |ight of a conference of the
Court and counsel at which the Court spoke frankly w th counse
of its tentative views of the nerits of that claim The
litigation had the effect, the Court is satisfied, in that
limted respect, of effecting a material alteration of the |egal
rel ati onships of the parties by bringing about a nodification of
Plaintiff's living conditions that significantly addressed his
claimin respect to the inadequacies of the bathroomfacilities
provided to himpreviously. To that extent, Plaintiff was "a
prevailing party.”" Plaintiff is entitled to an award for
reasonabl e attorneys' fees related to that latter claim

However, a careful review of the materials submtted in
support of the application does not permt the Court to
intelligently isolate fromtinme and effort commtted to other
clainms (for which Plaintiff may not properly receive an award of
fees) those attributions of tine, expense, and effort by counsel
to the single claimon which reasonabl e counsel fees nay be
awarded. It is Plaintiff's responsibility to provide the
I nformati on necessary to nmake such a determ nation. Failing such

an evidentiary predicate, fees may not be awarded. It is clear



to the Court, fromits review of the submtted materials, that
not all of the fees sought by the Petition are attributable to
this single issue. It appears that only a relatively small part,
as yet undeterm nable, of the total anbunt sought by the Petition
I's properly to be awarded under this ruling.

It is hereby ORDERED that counsel for Plaintiff shall file,
within twenty (20) days of the date of docketing of this O der
materials of evidentiary quality sufficient to create a rel evant,
reliable, and focused evidentiary predicate upon which the Court
may base a proper determ nation of the fees that nmay be awarded
under this ruling, failing which, the application wll be denied.
Def endants shall have ten (10) days to respond to any such

filing.

GENE CARTER
District Judge

Dated at Portland, Maine this 12th day of My, 1997.



